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In any major war the greater part of a nation's industrial production ceases to furnish goods for the market and supplies materials to be consumed on the battlefield. To the increased quantity of paper money which the government has to put in circulation, there corresponds not an increased but a diminished quantity of goods that may be purchased with this money. The more the money is used for purchasing goods, rather than for paying taxes, buying war bonds or making other savings, the more it depreciates and the more the price of goods tends to rise.
Whereas in the United States the inflationary process will presumably be kept in strict bounds, it will be otherwise in Europe. We need not speculate about the conditions that will prevail in Germany after it is defeated. They should eventually be worse than the conditions in those countries t Special Fellow in Law, Columbia University. The author desires to ackmowledge his indebtedness to thrce teachers of comparative law, Huger NV. Jervey, of Columbia University, Henri Lvy-Ullmann, of the University of Paris, and Martin Wolff, formerly of the University of Berlin, now at Oxford.
which are now or have been under the German yoke. It will suffice to glance at these.
France has paid Germany some 500 billions of francs as the alleged cost of the German occupation, a sum far exceeding the actual cost. A large part of this has been used by the Germans to acquire property, whether shares of stock or treasures of art, and to remove to Germany what could be carried away. Thus the French have been giving up their real values and receiving in return some of their own money. The continuous increase in circulation has gone hand in hand with growing impoverishment. As long as necessities of life are rationed, the measure of this impoverishment is to be observed primarily in the black market where a fowl in some places now costs more than a worker earns in a month. Clearly there is real danger that, sooner or later, the latent catastrophe must break throttgh.
The situation in other countries occupied and looted by Germany is not substantially different. When the Allied torces entered Greece one dollar could buy 100 million drachmas, 1 and only recently it was reported that a pound of black bread was worth 45 billion drachmas.
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Planning concerning the restoration of the world's currencies looks to the future. It cannot undo the destruction of values that has been vrought in the past. It is possible, even probable, that the peace settlement will, fix, as was done at Versailles, rates of exchange to be applied in specific cases; it may also be that jurisdiction over entire groups of controversies will be entrusted to international arbitration tribunals and that the consideration of many problems will thus be transferred from the ordinary courts to these or other specially created bodies. Other cases will, of course, remain outside the scope of the future treaties; Americans, for example, who lived and did business with one another in France, and, contracted debts there in francs, and who have since come home, will desire, when the debts have fallen due, to see them settled here.
By whatever tribunal and process the cases may eventually be adjudicated, it is timely to examine the law concerning obligations expressed in terms of a currency which has collapsed. The amount of a claim will be important even when the debtor may be unable to discharge his obligations in full.
The problem is analogous to that which arose after the first World War. Lord Keynes once remarked that the memory of men is in general so short that they know the past hardly better than the future. Nor is it to be wondered that, especially here amid relatively stable economic conditions, there are few who have a vivid idea of the tremendous monetary catastrophes which took place at that time in Europe.
Germany ffirnishes the most striking example. In the twenties the issue of German paper money was abused to such an extent that the prices value of 60,000 paper marks being now infinitesimal, the insurance company was not required to pay a penny.
In the United States, the federal courts have considered the question in several actions in which one Tillman has been the plaintiff. In Tilinan v. Russo Asiatic Bank I the defendant, in September, 1918, in Russia, had dishonored a check for 72,000 rubles drawn by the plaintiff. The latter paid the amount to the payee and, years later, sought in this action to recover some $37,000 on the theory that the value of one ruble was 51.4 cents in United States currency. This was the par value of the ruble established by the coinage law of czarist Russia and by the Soviet law which was in force when the action was brought. There being no proof that the bank was bound to pay its obligations in gold, the Circuit Court of Appeals for the Second Circuit, in an opinion by Judge Augustus N. Hand, took the position that the draft was originally payable "in old rubles" and, pointing out that the plaintiff had not shown that the Soviet decrees "established any ratio of exchange for the old currency," further observed that on the date of the judgment, which was held to be the decisive date, the old rubles, on the contrary, were "said to have disappeared and to have become worthless." 8 Judgment was thus given for the defendant.
Among state court cases reference should be made to Dougherty v. Equitable Life Assurance Society, 10 a leading New York case dealing with a number of actions which arose out of Russian insurance contracts. In many of these actions, policy holders sought to recover back, on the ground of a rescission of their contracts, the premiums which they had paid over a period of years in rubles. In the view of the Court of Appeals it was the ruble recovery in Russia-what the assured would have received there-which was being sued for here. The court held that the obligations were payable, if at all, in worthless rubles and had, therefore, themselves become worthless.
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The decided cases cannot be said to establish a general principle of law. Many of the opinions clearly show how troubled the judges were in choosing their way, the result seeming often to offend their sense of justice. This may be why they were disposed to place behind a shield of findings of fact the statements in which we are here interested or to include them in a series of arguments supporting the court's conclusion. The decisions contain most interesting dicta, but it is difficult to find in this field more than what Professor Karl N. Llewellyn would call a "third-water authority."
Some commentators, especially in foreign countries, have attributed significance to the fact that .the Anglo-American courts have had mostly to deal with claims "imported" from abroad and asserted against nationals of the forum. Even if these courts were ever disposed to regard with favor the dangerous notion recently advanced in some quarters that justice in private litigations should be administered with a view to the advantage of nationals of the forum, this notion would scarcely afford any reason for continued adherence to the course which the courts have followed. Among the cases there are several in which the frustrated creditors v;ere nationals of the forum; H and, at least in the case of the United States, it is obvious that, with its continuing shift from the position of a debtor to that of a creditor nation, the situation heretofore prevailing will be reversed. But the paramount fact is, of course, that it is not to be lightly assumed that American or English courts have been or may be influenced by a false doctrine leading them to-depart from the sacred principle of equal protection of the law.
There are entirely different considerations in the light of which the decisions should be read. When the cases were litigated, the courts had at hand general rules for the computation of foreign debts in domestic currency which had been long accepted in ordinary cases and which, in practice, required but a glance at the exchange rates quoted in the daily market reports. The great monetary catastrophes originating in the first World War were regarded as strange and unique and were not deemed to warrant a departure from the long-established rules. This attitude of the courts may have been strengthened by the somewhat perplexing fact that they were scarcely ever urged by counsel in these cases to re-examine the basic elements of the problem in the light of vivid realities.
II
Normally in any country it is the national money which fulfills all the functions of money, serving, in particular, as the medium of exchange and as the standard of value. Thus Americans in their own country make pay-11. See, e.g., the Anderson case, discussed supra, pp. 3-4. ments in dollars and state assets and liabilities in terms of dollars. In transactions involving more than one country, reference to the money of one of the countries can have a similar meaning. The intention may be that the obligation is to be performed and that its extent is to be measured in the particulat kind of money although that money may change in value as compared with other national moneys.
Richard v. American UnionBank 12 furnishes an example. An American bank undertook to establish a credit of two million lei in Bucharest for the plaintiffs. It failed to do so on the date specified and created the credit only'after the leu had greatly depreciated in terms of dollars. The plaintiffs were held to have no right to recover in an action for breach of contract. The court pointed out that during the entire period in question the leu continued to be the same monetary unit, that the plaintiffs obtained on the deferred date the same number of lei to which they were entitled on the due date, and that "it is impossible to say that lei measured by lei had declined in market value." 13 More frequentlY, however, a function is assigned to foreign money other than that which it has in the country of its origin. Americans may treat foreign money as a peculiar kind of merchandise; they so treat it when they buy it from a banker. The foreign money then is not intended to be a standard of value but, on the contrary, is itself measured in dollars at the current rate of exchange. On this theory the plaintiffs in the Richard case, after having lost their suit, brought a new action, 14 in which they stressed that they were dealers in foreign exchange and that the lei were bought for resale. The complaint was held to state a good cause of action: "The value of performance at the stipulated time of delivery was fixed by the price of lei at that time in the market here ....
The allegations of the complaint in the preseht action show that the parties dealt in foreign moneys or credits as a commodity.... The fact that the commodity... might in a foreign country be used as a medium of exchange becomes irrelevant." 10 If, in a particular transaction, money is not to serve as a standard of value, but is itself to be the object of valuation, it does not necessarily follow that it is to be valued in terms of the money of another country. It may, for example, be valued in gold. Benners v. Clemens,' 0 decided in 1868 by the Supreme Court of Pennsylvania, involved an invoice of fruit amounting to $896.95. The debt was contracted in England and it was testified that the account was made up on the basis of gold and that the charges were supposed to be paid in gold. Stipulations for payment in gold were current at that time and were not prohibited by law." The court accordingly held that the defendant had to pay in gold coin or to give so much more in paper currency as would make his payment in that medium equivalent to the balance due in gold. Paper money could serve as the means of payment; the obligation was to be measured in gold.
There can be still other situations. Thus the parties, althcough expressing an obligation in terms of a particular money, may lay principal emphasis on the purpose to be accomplished by the payment. In In re JVilling's Estzae 13 an American court had to convert from francs to dollars the annuities bequeathed in a French will. The intention of the testatrix, said the court, "was evidently to devote some stable and fixed sum for the life use of those whom she named as beneficiaries." "9 It concluded that the instalments should be computed in dollars according to the value oif the franc when the will was made and not in accordance with its value at a later time when, in terms of dollars, the franc had greatly depreciated. An analogous problem came before the Cohir d'Appel of Paris in the case of Soc2h 1 des Cirages Francais. "° The former manager of an industrial establishment in Russia owned by a French concern was entitled, by the terms of his contract, to an annual pension of 2,400 rubles. He left Russia after the Revolution. In a suit brought in France, he was met with the objection that the ruble in the meantime had become worthless. The French court, liowever, took the position that emphasis sht ould le placed not on the fact that payment was stipulated in rubles, this having been for the obvious purpose of serving the convenience of the retired employee then living in Russia, but on the fact that the intention was to secure him adequate means of subsistence for the rest of his life. A sound interpretation of the contract, in the view of the French judges, would not permit the employer's obligation to be destroyed by the depreciation or disappearance of the kind of money contemplated for the payment of the pension earned by the employee. It was held that payment of the annuities should be computed in francs at the rate of exchange existing at the time the contract was made.
In these cases the foreign money was regarded as merely "money of account." In contrast, let us return to the Andcrson case,"' in which the Court of Appeal of England, because of the fantastic depreciation of the German mark, denied a widow the benefit of her husband's insurance. It would appear that the amount of the policy, which was payable in London, was stipulated in marks for the sole reason that it was an agent of the German branch of the American company who solicited the Englishman in Russia. It may safely be assumed that to the minds of the parties the choice of the particular money had no materiality whatsoever. At any rate, there is not the slightest indication that, in making the insurance contract, the parties ever intended to cast the risk of a destruction of the German currency on the party having the least possibility to hedge or otherwise to secure himself against such a risk. It is important, moreover, that for the purpose of computing contingent liabilities, the company itself continued to treat the mark as being of the sanie value of exchange as before 1914 even after a tremendous depreciation had taken place. If the judges had taken into consideration the variety of ways in which stipulations in foreign money may be regarded, they would perhaps not have needed merely to express "the hope" that the company "could see their way to do something to mitigate the hardship to the plaintiff." 22 On the facts of the case, it is submitted, the judges, treating the mark as money of account, could have awarded a judgment that conformed with their own sense of justice.
Judges have sometimes been tempted to indulge in general statements on how the courts are to treat foreign money, discussing, for instance, whether it should be considered as money at all or should be regarded in the same way as wheat that has been contracted for. It is easy to see that generalizations are here of no avail. There are dissimilar situations necessitating different solutions and often requiring learning, imagination and ability on the part of counsel if the case is to be presented in its proper setting.
The background of the various special situations and difficulties, only some of which have been here touched on, should, however, be kept in mind in the discussion which follows and which will be confined to the basic situation only, namely, that the foreign money in which the contract was expressed was intended as the measure of the obligation, that the money has lost its value to such an extent as "to shock the conscience and produce an exclamation," 3 and that because of this collapse the standard of measure appears no longer to serve its intended purpose. III The general nature of the questions arising in this basic situation makes it useful to turn first to the rules of law developed in countries which in our time have witnessed the collapse of their own currency. [German Reichsgericht, Nov. 28, 1923, 107 Entscheidungen des Reiclsgerichts in Zivilsachen (hereinafter cited as R. G. Z.) 78, 901. [Vol. 54 : 1 In the German Civil Code, as:in the books of other countries, no provision was made for the unforeseen emergency of a major inflation. When, soon after the first World War, numerous long term contracts for the sale of goods or for the performance of services became utterly ruinous b2cause of the supervening extraordinary rise of prices, ways were siought to afford relief to the obligors. In 1919, after prices had risen to too;re than eight times their pre-war level, the German courts became disposed to hold that performance under the new economic conditions might be considered "essentially different" from the performance contracted for. The courts, thus in effect redefined the concept of impossibility of performance to include economic as well as physical impossibility, permitting contracts, at least in cases of special hardship, to be dissolved."
Soon other situations arose. There was, for example, a case in which a lessor of business premises in Berlin had agreed in 1912 to furnish steam heat until the expiration of the lease in 1920. 2 5 In consequence of the tremendous increase in the price of coal and labor, the lessor, in order too perform his obligation, had to pay a sum vastly in excess of what he was to receive. It seemed too drastic simply to permit the lessor to rescind the lease because of the difficulty relating to only one of its incidents. In this, as well as in antalagous cases, it appeared more appropriate to arrive at a reasonable revision of the price term. The courts resorted to the general requirement that "good faith" must prevail in the relation, litwcen contracting parties " and to the various ramifications of the doctrine of "changed conditions" which have been developed as an offsh,,tot of that requirement. There was a revival of the ancient maxim chwasila rebss sic stantibus. A theory of the "foundation of the transaction," or, as we should perhaps say here, of the "frustration of the vt.nture," was also urged. 5 There was advanced, finally, a closely related idea with somewhat wider implications that in private contracts a certain "equivalence" can normally be required between the performances tn either side and that judicial intervention becomes necessary when this equivalence is destroyed by supervening monetary inflation.2 ' In cases such as that of the lessor who had agreed to furnish steam heat, the courts fixed a "reasunable" -increase of the-sum to be paid and by a kind of conditional decree ruled that the lessor was released from his contract only if the amount as thus modified was not paid.
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The new ideas were further developed from case to case by a process familiar to lawyers in England and the United States but rather unusual in civil law countries. Outright revision of money obligations through rules of contract law became increasingly deep-rooted in the field of monetary claims for goods sold and services rendered. It was extended also to other cases, as, for example, those in which valuation was merely incidental to the primary purpose of specific performance. Said the German Supreme Court in 1922: "The gold mark, which was the basis for the original appraisal, and the paper mark, in which satisfaction must now be made, are ... economically not comparable." "1
The last and most important step was a generalization of the revisionary process to embrace simple money obligations and, in particular, those for repayment of money lent. This led to what may be considered revaluation proper of claims expressed in marks. It took place only in the last stages of the inflation. The situation had by then become intolerable. Extreme depreciation of the mark brought, on the one hand, untold hardships; claims of persons who had lent their money to their government or had deposited it with savings banks, or who had acquired insurance policies or mortgages, were practically wiped out, as were also the endowments of educational and charitable institutions. On the other hand, speculators who anticipated the course of events, and who found means to multiply debts to be later paid off in worthless marks, accumulated enormous wealth. Confusion in moral and legal notions was an inevitable consequence. In the presence of the mounting burden of injustice, the courts were not willing to admit that creditors should remain impoverished while debtors, in the same measure, unduly benefited merely because of an extravagant change in monetary conditions. They finally developed rules depriving debtors of the possibility of discharging their debts by the simple payment of an unaltered amount in a wholly depreciated money and requiring them, on the contrary, to pay a larger sum in order to be discharged.
In achieving this result the courts, it is true, were met with objections based on the German legal tender legislation. Here, too, resort was hadfirst of all to the paramount principle of "good faith." In the leading case on the subject, decided in 1923 and involving a mortgage executed in 1913 on land in a former German colony, the German Supreme Court said:
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Revolution. With the collapse of the paper mark there ensued a conflict between these currency provisions on the one side and, on the other, all these various legal provisions which were designed to prevent a debtor from being in a position to rid himself of his obligations in a manner which could not be reconciled with the requirements of good faith and with commercial usages, that is to say, with the overriding mandate of Article 242 of the Civil Code.3 2 In this conflict this mandate must take precedence and the currency legislation must give way, because, as shown above, when the currency legislation was enacted it was not foreseen that such a collapse of the currency might occur that the results could not be reconciled with the basic rules of good faith and with fairness, it thus appearing that a strict application of its provisions in this situation was not contemplated." 33 While the German Supreme Court was thus clearly prepared to declare the legal tender legislation inoperative, this was apparently not requisite for the view which ultimately prevailed in Germany. The position taken was that the courts, when they intervened to revalue claims, did not alter the contract, but, on the contrary, sought to carry out as far as practicable what they presumed the parties would have agreed on if they had foreseen the possibility of what actually i ccurred. A ct nditil-n read into contracts thus permitted the courts, again on the basis of "general rules of law," to revise the amount of money that was specified as though the contract contained a stable-value clause." The legal tender in which the debt, as thus revised, was to be discharged seemed then not to be involved at all.
The revaluation of mark claims effected by the courts was a su-called free revaluation. It was not bound by any uniform rule. Instead, like the revision previously arrived at of the price term in bilateral contracts, it was dependent on the special facts of each case, carefully weighed and balanced by the trial judge."' How was the judge, however, to distinguish between situations involving ordinary business risks and those calling for the extraordinary expedient of revaluation? With regard to claims found to be subject to revaluation, what amount should the obligor be required to pay in the particular situations of the various cases? Should the orig-in of the debt, the particular relation in which the parties stood to each other, or their respective pecuniary positions be taken into consideration and, if so, to what extent? How much weight should be given to the general "impoverishment factor"? Again the practical results were bound to vary according, for example, to whether the courts adopted the gold value of the mark or wholesale price indices or, say, cost-of-living indices as the standard of value to be used as a substitute for the abandoned paper mark.
-The difficulties and uncertainties which attended the task of the courts hastened the enactment of legislation designed to establish a more definitive pattern for the revision of various kinds of mark claims. The most comprehensive and elaborate statute was the Revalorization Act of July 16, 1925,'o which provided for the revaluation of several important classes of obligations, including mortgages and debenture bonds, at a flat rate to be computed on the original "gold value" of the claim.' 3 In some cases it even permitted the reopening of closed transactions and thus assumed a retroactive character. On the other hand, some creditors, such as bank depositors, were wholly barred of relief. Equitable adjustment of the rights of individuals was reduced in importance, the statutory provisions being rather molded, as the promotion of the inflation itself had been, in conformity with what the groups in power chose to represent as the national interest of Germany.
The genesis of the Russian inflation differed from that of Germany. Whereas Germany repudiated foreign debts through the debasement of the mark, Russian foreign indebtedness was bluntly and directly annuled. The major Russian inflation had no relation to foreign politics. Its purpose was to serve as one of the means of destroying the economic forces within Russia itself against which the Soviet Revolution had been directed. It supplemented the confiscatory action which included, among other measures, a prohibition forbidding the courts even to take jurisdiction of monetary claims which had arisen before the Revolution." A remark by Judge Crane in Parker v. Hoppe that in Russia "no account would have been taken of depreciation" " should not be unqualifiedly accepted. The claim there was for money paid in Russia before 1917 under a contract which had since been rescinded; it was one which the Soviets undertook wholly to extinguish and which, therefore, presented no occasion for considering whether Soviet law ever took account of depreciation.
Because of the legal and economic situation established in Russia there are only two classes of cases in which one may reasonably seek light on the Russian attitude to the problem of revaluation: those concerning rela- (Patouillet's and Dufour's trans., 1925) 121. 39. 258 N. Y. 365, 366, 179 N. E. 770 (1932) .
tions between governmental agencies and those arising out of employment and other personal relationships. Illustrative of the first of these groups is a decision of the Supreme Commission of Arbitration in 'Moscow, rendered January 9, 1923, dealing with a delay by a governmental agency in the payment of 300 million rubles of the issue of 1922.4 There it was said: "When there is a precipitate fall in the value of money, any delay in payment, if not appropriately compensated for, mieans not only a violation of the term prescribing the time for payment, but also an effectual reduction of the stipulated amount, since the nominal amount, Which remains unchanged, represents much less in purchasing power. The debtor would thus derive a benefit from his delay and with no valid reain enrich himself at the expense of the other party. The gaovernmental agency which was in default was required to pay a sum computed on the , fficial general index of prices and exceeding the nominal amount of the debt. In cases involving claims for unpaid wages, and in i ither cases of the 'econd group, similar considerations were applied and similar results readeld. 41 When courts do not simply adjudge payment -f the amount nominally due, with or without interest, but take into cunsiderati,,n without requiring proof of actual damage the decline in the purchasing power #,4 the ruble, the rule "a ruble is a ruble" is gone and. it is ubmitted. revaluati an becomes practically established. 4' Poland, Rumania and Hungary likewise resort:d t, a revaluation devices; Austria is an example of a country which refused to do so.
The problem of revaluation thus far considered a',,se in wholly int'rnal situations in countries whose currency had hoaite ruined. I I-. waMuN the courts of those same countries have treated claim. in a depreciated currency other than their own? How, for example, wo uld the German courts-have dealt with claims expressed in Russian a r in Polish or in .\us-trian money? The answer depends, in the first place. aon whltttr the courts would hold their own law or foreign law to be applicable. The rule in this regard in revaluation cases is nowhere definitely settled. There is, on the one hand, the theory of "the law of the currency"; under it. for 42. In theory, there is, of course, a marked difference betvcen the two situntiv.s in which monetary depredation may be taken into account, namely, that in w:hich there is an outright redefinition of a debt and that in which damages are awar cd for a default in payment.
example, claims in rubles would always be governed by Russian law. There is, on the other hand, the theory of "the law of the contract"; under it, claims in rubles would not necessarily be governed by Russian law. In the field disputed by these-two theories there is a considerable twilight zone of uncertainty. 4 "
There is no need to elaborate on the situation in which the courts apply their own law. Nor are there basic difficulties when the foreign law held applicable has developed rules of revaluation which are deemed fair by the forum. Difficulty arises only when the foreign law does not have rules which are so regarded. In countries which, after overcoming obstacles of all kinds, have worked out legal principles of revaluation, an adequate system of remedies for the victims of ruinous inflation has generally been considered an imperative requirement of justice. Illustrative is an extraordinary occurrence which took place in Germany when powerful forces, which had fostered the inflation and profited from, it, were preparing legislative action expressly forbidding revaluation even by judicial decree. The Association of the Judges of the German Supreme Court issued a solemn warning pointing out that the maintenance of the nominal parity of the mark would result in widespread injustice, intolerable under a reign of law, and intimating that the proposed legislation, if enacted, would be held invalid because immoral, in conflict with good faith, and unconstitutional. 4 4 In this same spirit, judges who have espoused the cause of revaluation have repeatedly refused, on grounds of public policy, to apply foreign law and to enforce foreign judgments which denied relief that they regarded as mandatory. Thus the German Courts refused to enforce a Danish judgment whereby a mortgage on property in Denmark, which was payable in marks, was permitted to be discharged by payment in paper marks in the nominal amount of the debt. The judgment was declared by the German Supreme Court to be based on "unethical grounds." 45 
IV
Most countries have been spared, at least for generations, the sad experience of a major monetary catastrophe. There is in such countries no uniform view as to the revaluation of claims in a currency which has collapsed.
Let us glance first at countries where the courts have readily followed the doctrine of revaluation. Switzerlafid is one example. Its courts, reputed for their high standing, had much to do with claims in depreciated marks. When 43 . See 3 NEUmEYER, INTERNATIONALES VERWALTUNGSRECHT (1930) [Vol. 54: 1 applying Swiss law, they arrived at a free revaluation similar to that arrived at by German courts and similarly based on the paramount principle of good faith and fairness. When resorting to the German law, they sometimes, it is true, held particular provisions of German statutes to be contrary to Swiss public policy; on the whole, however, they enforced those statutes. * " The proposition that "a mark is a mark" was incidentally but bluntly characterized by the Swiss Federal Court as an "absurd' and "senseless" fiction.
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On the other side of the world, the courts of China, striving more directly than western courts to apply basic notions of natural justice, have dealt with a series of ruble cases. The highest court of Peiping, Ta Li Yuan, repeatedly took the position that a loss resulting from an extraordinary depreciation of money, unforeseen by the parties, should not be cast on the creditor alone. In a case involving the balance of a bank account in rubles this court held that the loss should be equally divided and thus granted the creditor revaluation to the extent of fifty per centAs This result may be compared with that in an analogous case discussed at the beginning of this article and dealing with liabilities of the same defendant, the Russo Asiatic Bank, in which an eminent United States Circuit Court of Appeals denied the creditor relief. 9 France, on the other hand, is an example of a country which has not readily accepted the principle of revaluation. The importance of France and the community of ideas which in many respects links it with the United States justify further elaboration. The monetary incidents of the French Revolution, with the endless flood of assignats and of mandats tcrritoriaux, brought about in France a determination to avoid in the future any similar inflationary experience." The legal provisions of the Code Napoleon subscribed to the sacrosanctity of the monetary system and the immutability of the franc."' The importance of this dogma grew as the masses of the French people, confident in the stable purchasing power of money, strove more and more to put their francs into savings so that they might become "rentiers" in their old age. The dogma was ineffectual, 50. An Attorney General of France said in 1816 that "repayments made in assignats were an outright theft," that "to pay with paper is not to discharge the debtor's obligation but to deprive the creditor of his right." See Mater, Des rgolements eu wonnaices effordres on tendount a zero (1925) 3 REvuE Du DnoIT Ba.uc.%im 2, 5.
51.
Of special interest is Article 1895 of the Cede Civil, which provides in substance that the obligation created by a loan of money is always the numerical sum named in the contract however, in preventing the depreciation of the franc; in the course of twelve years, from 1914 to 1926, the year of the de facto stabilization of the franc, it was reduced to a fifth or a sixth of its pre-war purchasing power. " ' The law permitted rescission of pending contracts in special cases only. 3 Relief from hardships caused by the depreciation was primarily arrived at in findings of fact by the lower courts, which, in so far as they were the basis of awards of damages, were not subject to review. When in an action for damages an increase in the price of goods or services contracted for was traceable to a change in the value of money, the lower courts simply refused to believe that the purchaser of the goods or services in question had suffered substantial damage. They felt that by paying a sum which was nominally larger, but which had the same actual purchasing power, he could secure a substitute whose economic value was intrinsically the same. 54 Outright revision of prices, and a fortiori of simple debts, remained barred, however, on the whole. The experience of all countries shows that such revision does not become available until inflation is greatly advanced. The breaking point was not reached in France; there was nothing there comparable to the German or Russian inflation.
Application of French law was not limited to claims expressed in francs. It so happened that the French courts had to apply French law in cases involving depreciated marks or rubles. The great majority of mark cases, in so far as they were not disposed of by the treaty of Versailles, originated in Alsace-Lorraine and were governed by the law that France chose to keep or to introduce in her recovered provinces. 5 Ruble cases, on the other hand, called for the enforcement of Russian statutes which in effect confiscated, or destroyed the very rights upon which the courts had to pass; the French courts were not willing to permit these statutes any legal effect in France and, therefore, resorted once more to their own law.
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This background must be borne in mind for an understanding of decisions which were inimical to the trend towards revaluation already de- to deal. In effecting outright revaluation of legacies, 0 3 leases, 0 and taxes," 0 they sometimes followed closely in their reasoning the doctrine of revaluation. Thus a court in Strasbourg, in a case involving instalment payments stipulated in marks, pointed out "that, in the absence of scaling laws, resort should be had to the principles of general law; that, where no rule of law expressly covers the case, the court, to arrive at a satisfactory solution, should decide er aequo et bono . . . and should look for a principle which in some measure will protect both the interests of the debtor and those of the creditor; that in 1924 the old mark was abolished in Germany; that since that time it has been, therefore, impossible to establish a relation in value between the old German mark and the French franc; that for reasons of equity one cannot say that, because of the abolition of the old mark, the debtor should be completely freed of his obligation." 00 The court accordingly revalued the litigated claim on the basis of the par value of the mark.
See
Assimilation of the concept of revaluation was accelerated in the years preceding the present war. It was as though the shadow of the impending catastrophe brought to the French judges a more vivid understanding of and feeling for the misfortunes and injustices caused by catastrophes which previously had stricken other nations. The suggestion can perhaps be ventured that an analogous psychological factor is now contributing to bring about in the United States a greater awareness of the problem dealt with in this article.
V
American law concerning collapsed foreign currencies must be viewed in the light of cases arising from monetary inflations which this country itself has experienced.
As to inflation in the colonial period it may suffice to refer to Deering v. Parker, 0 7 decided in 1760 by the Privy Council on an appeal from the province of New Hampshire. The action was on a bond calling for payment in bills of the Massachusetts Bay Colony "or current lawful money of New England." Since the bills of the Massachusetts Bay Colony had in the meantime suffered severe depreciation and had been withdrawn, the 63. See, e.g., Cour d'Appel, Colmar, Nov. 2, 1926 , (1927 65. See, e.g., Conseil d'Ptat, Nov. 27, 1925 , (1926 [Vol. 54: 1 court, through Lord Mansfield, confessed that it was "at a loss" to determine the measure of recovery, and it finally decreed that the loss through depreciation should be equally divided between the parties. It is interesting to observe that the position of this great English judge was similar to that taken in our day by a high Chinese court with respect to depreciated and ultimately annulled Russian rubles." With regard to the great depreciation of paper money issued during the Revolution, it should be noted that statutory scales for the adjustment of public and private debts were established by the Continental Congress and by several of the states. 9 These scales were general in character and were based primarily on current prices of gold. They did not take into account the variable and diverging price relationships of a dislocated economy. The statutes themselves, therefore, often permitted departures from the scales to permit fair results in particular cases. The Virginia scaling act of 1781,70 for instance, authorized courts of equity to intervene and to render "such judgment as shall appear to them just and equitable" whenever the application of the general statutory scale would be "unjust"; the Pennsylvania " and MIaryland 7 2 statutes provided for resort to official or private arbitrators.
The main body of American inflation cases originated in the Civil War inflation with its two different aspects, the Northern and the Southern.
The Northern inflation occurred between 1862 and 1879, that is, in the period between the suspension and the resumption cf specie payments. The legal tender notes issued in 1862 and 1863, the so-called greenbacks, soon depreciated, 7 their value as compared with gold reaching its lowest point in July, 1864, when $100 in gold was equivalent to $285 in the paper money. In the greater part of the inflationary period, however, the price of gold as well as of other commodities did not even double. 7 ' The inflation was thus a relatively moderate one.
The question relating to bilateral contracts calling for specific porfs ormance, which arises everywhere in time of inflation, soon arose alu in the North. How far should unforeseen depreciation of money affect the right of the obligee to require the performance contracted for? How far, in other words, may the obligor take advantage of changed conditions resulting in an inadequacy of consideration and refuse the performance for which he has bound himself ?
The answer given in actions for specific performance by courts of equity is familiar law. In the leading case of Willard v. Tayloe, 5 the complainant exercised in 1864 an option to purchase contained in a lease of hotel property in the city of Washington which had been executed in 1854. His tender being rejected by the defendant, he filed a bill for specific performance, submitting to the judgment of the court the amount he should pay. The defendant 6bjected that the complainant's offer had been made in greenbacks and not in gold, and also asserted that, because of a great increase which had taken place in the value of the property, enforcement of the contract would be inequitable. The decision, in the view of the majority of the Supreme Court, turned on the power of courts of equity to refuse specific performance on grounds of hardship and the correlative power to attach conditions to the grant of specific performance when hardship or injustice can thereby be prevented. The Court held that the parties must be "considered as having taken upon themselves the risk of subsequent fluctuations in the value of property." '6 The Court, however, took a different position with regard to the subsequent fluctuations in the value of money, pointing out that, when the option was given, gold and silver coin were the only currency recognized by law as legal tender, that the contract must have had reference to such currency, and that it would be "inequitable" to substitute for it paper money worth only a little more than half its value. "Such a substitution of notes for coin," said the Court, "could not have been in the possible expectation of the parties. Nor is it reasonable to suppose, if it had been, that the covenant would ever have been inserted in the lease without some provision against the substitution." ' A decree was directed for a conveyance upon payment by the plaintiff in gold or silver coin. Although the courts today may be more readily disposed to hold that changes in the value of money lie within the risks assumed by the parties to a contract, Willard v. Tayloe is still authority for a "conscientious modification" of contractual terms when monetary depreciation has taken place.
In some countries, as in Germany for example, specific enforcement is at least in principle the primary form of relief for breach of contract.", The question whether inadequacy of consideration caused by an intervening depreciation of money may excuse the obligor from specific perfor- [Vol, 54: 1 mance is there regularly equivalent to the question of whether he may be permitted to rescind. The award of damages thus becomes a collateral question and presents no basic difficulty. If the contract can be rescinded by the obligor, he need not perform and there can be no claim against him for damages. If it cannot be rescinded and is not performed, he is, of course, liable in damages, and, if money has meanwhile fallen in value, it is only reasonable that the damages in the depreciated currency be in an amount which will enable the obligee to secure a substitute for the performance contracted for. 7 9
The situation under American law is quite different. Here specific enforcement of a contract is considered an "exceptional" remedy which lies in the discretion of the court. Its grant or refusal does not depend simply on the question of whether the contract stands or falls. Specific perfurmance can be denied though no ground exists for rescission." It follows that an action for damages for the breach of a contract may, as a rule, be brought though specific enforcement in equity is barred by hardship. The hardship may be no less, however, if in a case like WJ'illard -,. Tayloe the purchaser, unsuccessful in equity, is permitted to pile up damages in an action at law. This is one aspect of the fact that in the United States as well as in countries such as France, where damages are the nurmal remedy for breach of contract," the efficacy of relief against the results of mi ,netardepreciation must depend greatly on how far changes in the purchasing power of money are taken into account by courts which assess damages.
Situations thius arising are twofold. It may he desirable on the one hand to enhance, or on the other to reduce, the nominal am.,.unt of Iamages awarded. Ampng the cases in which the amount was enhanced is Cushing v. Wells, Fargo, 82 where a carrier failed to deliver a bag of double eagles received by it in Mexico to be carried to the plaintiff in Massachusetts, and the problem presented was whether the plaintiff's damages should be in the amount of the gold coin or in the larger amount representing its value in notes. Another illustration is Simpkhins v. Low, 8 3 an action for the conversion of bonds of the San Francisco Water Works Company. The bonds did not express in what kind of money they were to be paid, but the plaintiff offered to show that, in conformity with the usage in California, the company paid its bonds in gold. The question was whether the difference between gold and paper currency could be recognized and damages awarded in an amount higher than the face aniount of the bonds. In Spencer v. Prindle 84 an action was brought by attorneys for the reasonable value of services rendered. Witnesses estimated the value of the services both in gold and in notes, raising the issue of whether the jury was at liberty to take.the difference into consideration and to base its verdict on the higher estimate which had been given in notes. 'The legal tender acts provided, it is true, that the notes whose issue was authorized should be "lawful money and a legal tender in payment of all debts, public and private, within the United States." 85 Nevertheless the courts felt in the cases just cited and in many others, as did later the courts of other countries, 80 that the process whereby the amount of an obligation was determined was another matter and was not governed by such a provision. "While in legal contemplation there is no difference in value between the different kinds of lawful money, there is a difference, in fact, recognized in the commercial world." 87 The technique of valuation which in actions for damages subjects the standard of value itself to scrutiny and permits enhancement of the plaintiff's recovery in a period of progressive decline in the purchasing power of money was widely adopted.
See cases discussed by Zeiler, Decnngskauf in der
The question not of enhancing but of reducing the amount of damages may arise when an action for damages is brought by a purchaser of land or goods after a depreciation in the value of money has caused a great discrepancy between the contract price and the present value of the subject matter. This question would, for example, come up in an action at law by the purchaser in a situation like that of Willard v. Tayloe. Although with the crystallization of the rules of damages the "equitable powers" of juries decreased, it is still true that, in some measure, "a jury, in a court of law, can mitigate the damages according to equity and good conscience." 88 This process applied outside the frame of any strict legal rule seems to have proved as a practical matter to be adequate. It will be recalled that in France the depreciation suffered by the franc some twenty years ago was more than twice as great as the depreciation of the greenbacs and that there, too, no other avenue of relief was in general available." From the Northern inflation cases it is at any rate clear that in the adjustment of difficulties resulting from a depreciation of money as moderate as that of the greenbacks the American courts were in no respect less efficient, and in some respects more efficient, than the courts of other counttries. These cases, however, do not show the resources of American law for coping with a more advanced inflation or with an inflation ending in a total collapse of the monetary standard which might require an outright revision of monetary obligations. Light is thrown on that subject by the Southern inflation cases.
For more than a year, the notes issued by the Confederate government clung closely to their parity with gold. Thereafter they depreciated, in successive six-month intervals, to one-half, one-fourth and one-twelfth of their pre-war gold value, sinking, by January, 1865, to less than onefiftieth. Four months later, with the defeat of the Confederacy, they were wholly worthless.
Some of the reconstruction courts reasoned that all contracts in which Confederate money was used for any purpose were illegal and unenforceable, 91 but this doctrine was rejected by the Supreme Court of the United States. In 1868, in Thorington v. Szith1, 2 the Court declared that the Confederate currency was imposed on the community by irresistible force throughout the vast territory in which the Confederate government exercised de facto power and that contracts stipulating payment in this currency were transactions "in the ordinary course of civil society" and were "without blame" except when proved to have been entered into with actual intent to further the insurrection. "We cannot doubt," concluded the Court, "that such contracts should be enforced in the courts of the United States, after the restoration of peace, to the extent of their just obligation." 1 low was "the extent of their just obligation" to be ascer- tained, however, in currency of the United States when this had again become the only currency in the land? Debts contracted in Confederate dollars were not required to be paid in an equal amount of dollars of the United States. Parties were permitted to show, by parol or other evidence, that "dollars" meant Confederate dollars. But it did not follow that a great mass of debts were now dischargeable in wholly worthless notes.
Statutes were enacted in the greater part of the Southern states which called for a process essentially the same as that of the revaluation undertaken more recently in Germany and in other countries. 4 Most of these statutes conferred broad discretion on the trial courts. In Georgia, for instance, either party to a suit involving a Confederate-money contract was at liberty to "give in evidence the consideration and the value theredf. at any time, and the intention of the parties as to the particular currency in which payment was to be made, and the value of such currency at any time," the statute adding that the "verdict and judgment rendered shall be on principles of equity." 91 In states where there were no statutes on the subject, 9 8 courts proceeded on the basis of general principles of private law, as did also, on occasion, the federal courts.
Neither legislatures nor courts undertook to reopen executed ,transactions. Debts which originated before the war and which were paid during the war were regarded as discharged; '8 if they remained unpaid they were enforceable in accordance with their terms. The problem was thus narrowed to an adjustment of Confederate-money debts which at the end of the Civil War remained unpaid in whole or in part. Most of the cases involved promises to repay loans, 09 or to pay for land, 1 "' goods sold, 10 1 or services rendered.
2
The decisions were by no means uniform, but the differences, on the whole, did not result from the presence or absence of a statute. The fact that many of them were based on statutes had, however, the impourtant consequence that, when the constitutionality of these statutes was challenged, the Supreme Court had to deal with two questions, decisive in the revision of debts expressed in the collapsed currency: what was to be taken as the standard when the original standard, the Confederate dollar, had become inoperative, and as of what date was that standard, and consequently the obligation, to be evaluated?
The import of the first question must be considered in the light of the economic conditions which had prevailed in the South during the war. 1 0 3 There was traffic in notes of the United States, but for long periods this was secret as well as illicit. There was traffic in gold, but this, although lawful, was also greatly distorted, for gold was itself the principal object of speculation. The prices of commodities moved in separate courses. The prices of cotton, tobacco and rice, which because of the blockade could not be exported, rose slowly. The prices of other products, particularly those coming from abroad, rose enormously. Owing to deficiencies in transportation there was also wide disparity in the prices of basic commodities between one district and another and between city and country in the same district. In these circumstances it proved extremely difficult to redefine after the war in terms of lawful money an amount contracted for in Southern currency.
As a matter of fact, the greater part of the indebtedness left over from the Confederate period and liquidated in the state courts was adjusted on the basis, not of the amount of Confederate dollars promised, but of the value of the consideration which had been given. 10 -An example of this is Effinger v. Kenney. " A tract of about one hundred acres of land in Virginia was sold in March, 1863, at $210 per acre in Confederate money. One-third of the price was made payable two years after the date of the sale. In an action for this balance of the purchase money the Virginia courts, as authorized by a Virginia statute, held that the fair value of the property "was the most just measure of recovery" and, disregarding the price fixed by the parties, awarded judgment for one-third the value of the land, which on the basis of tax assessments and other factors was estimated to be $80 an acre in lawful currency. This "consideration test" would probably not have been questioned if creditors could have rescinded and proceeded on the theory of quantum valebat or quantum reruit. The test was bound to arouse objections since there was no rescission, creditors, on the contrary, standing on their contracts. The Supreme Court took the position in Effinger v. Kenney, as it had done earlier in Wilmington & Weldon Railroad v. King,"' 0 that to use the "consideration test" in determining the value of a contract and computing damages for its breach was "nothing less" than to "put a different value upon the property from that placed by the parties" and to "make for them new and different contracts." The Court declared that state statutes which permitted recovery of the fair value of the consideration given whenever the court might think that this would be "the most just measure of recovery" sanctioned the impairment of contracts and thus violated the Federal Constitution. It was held that, within the ordinary rules of the law of contracts, creditors could only be permitted to recover the value, in lawful money of the United States, of the Confederate money promised. The Court did not attach decisive importance to the difficulties which the trial courts might encounter in determining this value.
If the valuation was thus to be based not on the consideration given but on the amount of Confederate money promised, the question of the date as of which the valuation was to be made became of paramount importance. The ordinary rules of damages would seem to require that the value of the Confederate money be measured as of the date on which the debt was made payable by the terms of the contract. From this it would follow, of course, that the creditor would have to bear the entire loss arising out of any supervening depreciation of money. Since the depreciation of Confederate notes was rapid and eventually complete, this frequently would amount to a denial of any recovery. This, however, was precisely the result which, it was generally felt, was to be avoided. Governed by this feeling, the overwhelming majority of the state courts took. not the maturity date, but the date of the inception of the debt as the date of the valuation. ' The Supreme Court, far from barring this innovation as it had barred the "consideration test," sanctioned the choice of the earlier date. Thorington v. Smith, 0 8 the first case in which the Court touched on the subject, involved a promissory note given as a part of the 108. 8 Wall. 1 (U. S. 1868).
[Vol. 54: 1 purchase price of land and made with reference to Confederate currency. The note, as it happened, was payable one day after the date of the contract of sale and consequently the choice between the date of the maturity and that of the inception of the debt was, for practical purposes, immaterial. This may explain why the Court did not elaborate on its statement, by no means self-evident and in reality far-reaching, that a party entitled to be paid in Confederate dollars could recover their actual value "at the time and place of the contract." 109 Some of the Southern courts took up this statement 110 and in the Supreme Court itself the date of the contract was subsequently adopted without further discussion in several cases."' In one of these there was a period of a year between the making of the contract and the maturity of the debt, 112 with the result that the choice of a date was material. The rule became firmly established. Yet when in Efflnger v. Kenney, seventeen years after Thorington v. Smith, the question was seriously controverted, the Supreme Court had some difficulty in justifying the rule. The Court based its decision on the fact that Confederate notes were not lawful currency nor even a recognized subject of property. "Their intrinsic value," said Mr. Justice Field, who delivered the opinion, "was nothing but their exchangeable value by reason of their enforced circulation.... Persons... parting with lands and goods for Confederate notes, or for the promise of them, attached to them this exchangeable value, and expected to receive it then or afterwards. They did not intend to surrender . . . their property without any consideration, if the . . . notes [should] lose this exchangeable value. They expected an equivalent in any event. Therefore, as having the value thus given to them at the time and place of their receipt, or the promise of them, the National courts will treat them, but not as having a value at any other time or place." "' Whatever may be said of this reasoning, the result of all the decisions was that Confederate-money debts were computed in terms of the value they had when they arose. They were, in other words, subjected tu revaluation, and, it should be noted, to a more radical revaluation than has since been arrived at in any other country.
In the cases dealing with the revaluation of Confederate-money debts, there was, of course, no occasion for ruling on questions which might arise out of an extreme depreciation of lawful money. ney, before stating the doctrine adopted by the Court with regard to money issued by "an insurgent and revolutionary organization," Mr. Justice Field, it is true, remarked, by way of dictum, that "where a contract is payable in a specified currency, the rule is ... clear that such currency [if lawful] is demandable and receivable at the maturity of the contract, whatever change in its value by increase or depreciation may have taken place in the meantime" and that in such a case "the damages recoverable for a breach of the contract are to be measured by the value of the currency at its maturity." 114 It is a peculiar feature, however, of the law dealing with inflation that rules appropriate at an early stage of inflation become wholly impracticable when the inflationary process is greatly advanced. Mr. Justice Field's statement, it is submitted, must have been made with reference to the then prevailing moderate fluctuations in American currency and the then common practice of specifying a particular kind of currency in contracts, and by no means with reference to such an eventuality as an utter collapse of lawful money. To regard his statement as applicable to this latter situation would, indeed, be at variance with a further observation which he made. After reaffirming the revaluation rule with respect to contracts made payable in Confederate money, he remarked that "any other rule . . . would be inconsistent with justice in determining the value of contracts thus payable where they matured near the close or after the overthrow of the Confederacy." I'l Clearly, if the collapsed currency were a lawful and not an unlawful currency, any other rule would be no less inconsistent with justice. The equities as between private parties engaged in transactions "in the ordinary course of civil society" are in both situations the same; if there be any difference, it is rather in favor of one who contracted for money of a lawful and not a merely de facto government. The dicta of the Supreme Court, viewed in their entirety, should therefore be regarded as intimating that, whenever monetary depreciation becomes catastrophic, the ordinary rules of apportionment of risks between the parties become inadequate, and different rules must be devised if justice or good faith or fairness-whatever the term that may be used-is to prevail. If, for the sake of argument, a collapse of the American dollar could be assumed, the resources of American law no less than those of the law of other countries would afford ample means for giving creditors appropriate relief. There is hardly a device used in this field in a foreign country which could not also be fitted into the American legal system. It may suffice, however, to rely on a doctrine which has been more fully developed in the United States and in England than anywhere else-the doctrine of constructive conditions. Parties frequently stipulate in a contract that 114. Id. at 575. 115 . Id. at 576.
[Vol. 54: 1 the extent of the obligation shall be adapted in a specified manner to changing circumstances, that, for example, the nominal amount of a debt shall be increased with a rise in prices. It rny therefore be permissible to hold that a proviso making a particular event such as a rise in prices operative as a condition should be implied by law when "the court believes that the parties would have intended it to operate as such if they had thought about it at all." "'6 The law "has thus in every country supplied the shortsightedness of individuals by doing for them what they would have done for themselves if their imagination had anticipated the march of nature." 1T7 This process, it should be noted, is quite distinct in principle from the theory, frequently adopted by the Southern courts but condemned by the Supreme Court of the United States, that courts may be empowered by statute to disregard contractual stipulations made by the parties and, independently of their intention, express, presumed, or implied, to "make for them new and different contracts." 1s
Legal tender legislation would interpose no obstacle to revaluation. Such legislation, properly construed, can scarcely be held to require that dollar notes shall still be legal tender for the payment of debts even if, contrary to all expectation, they actually are no longer worth the paper on which they are printed. Legal tender acts of other countries have already been construed as precluding the possibility of such an intention.'" Moreover, a contrary construction of American legislation, forcing creditors to give up their claims in return for wholly worthless "dollars," might perhaps be regarded as depriving them of property without due process of law. The decisive point, however, is that legal tender legislation deals only with the discharge of debts and not with the fixing of their amount and is, therefore, not the controlling factor in the process of revaluation. ' If the problem of a revaluation of dollar claims became acute, relief would depend, not on whether means of relief can be found, but on whether American courts, as a matter of policy, would deem it appropriate to proceed with the remedy of revaluation. An uninhibited revision of monetary obligations is not to be expected. The prevailing nominalistic concept of money, rooted as it is in economic as well as legal considerations, would permit a debtor, regardless of any change in the value of money, to discharge his obligation by paying the nominal amount of the debt. Those, however, who would rely on this concept to bar revaluation even in an extreme situation might be compared to natives of North Africa whom Professor Huger W. Jervey saw gathered in a market place in Marrakech seeking in the Koran the answer to practical questions of aviation. As a matter of fact, no theory of nominalism was ever formulated with reference to emergency situations arising out of a monetary collapse. The theory of nominalism, as was observed by Sulkowski, a Polish scholar, in his lectures at the International Academy of the Hague, "is in reality justified only in cases where variations [in the value of money] are not substantial. Whenever they exceed certain maximum limits--limits which are unstable and which vary according to time and circumstances-undeviating application of nominalism must be rejected as contrary to the principles of equity and justice." 121 Special rules must then be applied, as was done after the Southern inflation, which take account of realities and restore, in whole or in part, the original value of debts.
Troublesome difficulties may arise in border situations. 2 2 In the event, however, of an utter collapse of money, in which contracts, in the words of Mr. Justice Field, could not otherwise be enforced "with anything like justice to the parties," 12' it is reasonable to suppose that a revaluation device of some kind would be adopted by the American courts.
VI
Unlike the hypothetical situation arising from a collapse of the dollar, future cases involving claims in collapsed foreign currencies will force the courts of the United States to decide to what law they will look in determining the extent of the obligation of contracts expressed in terms of the vanished currency. No doctrine in this regard having been developed in the United States, it can only be said that this question goes to the substance of the obligation, and not to its performance, and that the courts, according to the varying circumstances of the particular cases, will in effect apply sometimes their own law and sometimes the foreign law. Both possibilities, therefore, must be considered.
Under American law, as has already been shown, the American courts could be expected to give creditors appropriate relief if there were a collapse of American money. The grounds on which that conclusion was reached are not at all peculiar to a domestic monetary catastrophe; they are wholly applicable to claims in a collapsed foreign currency. Indeed, in the balancing of conflicting interests any disposition to maintain nominal parity would have less weight in the latter situation, and the considerations demanding an equitable adjustment of contractual rights and obligations would have greater weight. Courts are naturally disposed to uphold as far as possible the iiominal parity of the money of their own country wheq they believe that to do so would conform with some national policy. A moderate debasement of money is generally brought about for purposes of policy; it may, for instance, be designed to facilitate the competition of a nation's products in foreign markets. An extreme depreciation of money, although bound to bring about results which, as to private relations, are completely at variance with justice, may still be sanctioned by the state. A state which sends its soldiers into battle may demand that contractual rights be sacrificed if this is deemed to be required by superior interests. Yet, as the state drafts for military service only those who owe allegiance to it, so the extraordinary exigencies which demand a sacrifice of contractual rights will appear less imperative outside the nation's domain. When, on the other hand, courts have been disposed to adjust contractual obligations, it has been because of the extent to which they have been shocked by the damage resulting to individuals when money loses its value. Such damage does not, in general, fall equally on domestic and on foreign creditors. The money, although diminished in its foreign e=-change value, may still retain its purchasing power at home. Thus, in one of the gold clause cases, 4 the Supreme Court pointed out that the plaintiff, the owner of a Liberty Loan bond, had not shown that he suffered any loss by reason of the devaluation of the dollar and the abrogation of the gold clause. In the event of a depreciation which unquestionably results in widespread and ruinous losses, claims for revaluation assL-rted by creditors outside the country may still be properly regarded as more meritorious than claims of persons who belong to the country and who may be supposed to have derived at least some indirect benefit therefrom. Why, for example, in litigation in an American court between two Americans who contracted in francs, should the result be controlled, not by rules of private law relating to the assumption of risks, but by rules rooted in French public law concerned with the circulation of franc notes in France? From all this it follows that, if American law governs, relief should be more readily available to holders of claims in collapsed foreign money than it would be to holders of claims in collapsed American dollars. In cases in which the foreign law is held applicable, three situations are conceivable: first, that the foreign law gives adequate relief from hard- ships arising out of a monetary collapse; second, that it gives inadequate relief; third, that it gives no relief at all.
If, in the foreign law, rules for revaluation have been developed which are deemed fair, the American courts should have no basic difficulty in applying them. In an English case 12 which was held to be governed by German law, the plaintiff was entitled to an annuity of 8,000 marks tinder a compromise between legatees which had been approved in 1905 by the German courts. Meanwhile the German currency had collapsed and had been re-established. The Chancery Division found as "a fact that the result of the German law is that the sum which has to be paid under a contract of this sort is such a sum as a man would feel himself under an obligation to pay, having regard to the original liability, having regard to the circumstances, and assuming the man to be honest and acting in good faith, and taking all proper circumstances into consideration." 120 The court held that the plaintiff was not entitled to 8,000 reichsmark of the new German currency (which would have been worth £646) but was entitled, under the principles of free revaluation, to £500 per annum.
If the revaluation rules of the foreign law are deemed so unfair as to be against the public policy of the forum-if, as Mr. Justice Cardozo put it, they violate "some fundamental principle of justice, some prevalent conception of good morals, some deep-rooted tradition of the common weal" I2" -we may well assume that the courts will refuse to apply them. It is rather to be expected that the courts will, instead, consider the foreign law as though it did not contain the objectionable rules and will, in some circumstances, project domestic rules into the foreign legal system -. 12 The desirability of using the exclusionary device of public policy in other than exceptional cases has sometimes been disputed by those striving for the "illusion of certainty" to which Mr. Justice Holmes has so frequently referred. Still, the notion of public policy is no less definite than is, for example, the concept of reasonableness, the importance of which in the legal technique is beyond question. It would be strange, moreover, if the courts, although permitted to determine whether their own statutes are at variance with guaranties of the Constitution, were, nevertheless, forbidden to consider,. in the language of Mr. Justice Story, whether, "in a moral or political view," foreign laws which they are asked to enforce are "incompatible" with the nation's "own safety or happiness or conscientious regard to justice and duty."' 9 Even one who puts a coin in a slot machine 125. Kornatzki v. Oppenheimer [1937] can ordinarily ask for replacement if what he receives is unfit for use. Should the judges who operate the mechanism of the conflict of laws have to accept, "as is," what the mechanism yields? "-" How necessary it may be to apply the test of public policy in the field of revaluation is illustrated by a provision in the comprehensive German statute of July 16, 1925.131 This statute, after providing specifically for the revaluation of mortgages, debenture bonds, savings bank deposits, and claims against insurance companies, states in Title Nine that other obligations shall be governed by general principles of law, 1 " that is to say, by the principles of so-called free revaluation. Yet in the same title, by way of exception, holders of claims against commercial banks are wholly excluded from the benefit of revaluation. 3 Although German banks were sub3tan-tially indebted to Americans there appears to be no case in which Ameri' an creditors sought revaluation of their claims.
13 4 Unless they simply overlooked the possibility of revaluation in general, this can be explained only by their having acquiesced in what the Germans themselves called the "Bankenprivileg." When this special privilege was discussed in the Reichstag, however, and several deputies protested that German public opinion would not understand why the banks, which in time of inflation had charged exceedingly high interest rates and had erected magnificent edifices, should be specially favored, the German Minister of Economy repeatedly made it clear that one of the principal reasons for the exemption was that any revaluation of bank claims would, in greater part, profit foreigners. 3 5 Such an enactment, if its true nature were once shov.-i, would probably be disregarded by an American court." 0 130. It may also be noted that in judicial opinions, as %%dl as in the teaching of the subject, the basic differences between the interstate and the international situations have not always been taken fully into account. It is one tfhing to advocate that public policy, in Professor Goodrich's phrase, be "cast out altogether" in the area of interstate conflicts; it is another thing to do so when laws of foreign nations are involved. 136. The Reichsgericht itself disregarded the bank privilege of Article 65, and granted free revaluation, in an action against a non-German bank in which, although the debt vas expressed in depreciated Austrian kronen and was governed by non-German law, it undertook to apply German law. Cf. supra p. 14. The Reich.geridit rvmarh.d "that the decisive motives for the provision of Article 65 of the Revalo'rizatiun Act could rut L2 determined with certainty." (1932) 61 JuaisnscHE WccHmxscusnnr 1043, 1049 n.
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The third possibility, somewhat related to the second, is that the law of the foreign country does not permit any revaluation of claims in its collapsed money. Monetary collapse can probably never be regarded simply as an extralegal event, a sort of natural catastrophe. It cannot occur unless the state has permitted an over-issue of paper money or has otherwise taken away its value. 137 Let us imagine, for the sake of illustration, that an American government, with a view to liquidating the onerous obligations incurred during the war, were to bring it about that only obligations in some kind of "new" dollars should thenceforth be valid whereas obligations in "old" dollars should be worthless; such an imaginary domestic situation may perhaps present more vividly than situations which have actually occurred in foreign countries the fact that when a state deprives its money of all value, and does not take reasonable measures for relieving holders of 'claims expressed in the vanished currency, its action amounts to a confiscation of such claims. 3 ' Confiscatory measures have repeatedly been adopted in 137. Recent major inflations, at any rate, were even deliberately organized. Schacht's predecessor in the office of president of the Reichsbank, von Havenstein, suggested in secret meetings with German political leaders that the Allied occupation of the Ruhr should be countered with a destruction of the German currency and that this incidentally would enable Germany to get rid of a large part of its private debts to foreign creditorp. [Professor Georg Bernhard, who was a member of the Reichstag and of the Reichswirtschaftsrat and who participated in the meetings, told these facts to the writer and authorized him to publish them.] Indeed, the German commercial banks would scarcely have granted to industrialists and others practically unlimited credits in a steadily depreciating money, and inundated the country with paper, if they had not been certain that the Reichsbank, ithat is to say, the Reich itself, would by rediscounting save them from loss. Cf. GRAHAM, Ex- 138. In actions on contracts which were made in Russia before the revolution, the courts have often been content simply to say that "old rubles" have become "worthless" and that consequently there can be no recovery. See, e.g., 897, 903, 907 (1934) , discussed supra pp. 4-5. "Old rubles" had, indeed, now become mere collectors' items. But the parties, when they contracted in rubles, had not had in mind mere colored pieces of paper. Being no longer a standard of value or a medium of exchange, "old rubles" had ceased to be the rubles stipulated in the contracts. It is not sufficient, therefore, simply to observe that the "old rubles" have disappeared. In determining the bearing of the "disappearance" of "old rubles" on old contracts in rubles, the courts must not shut their eyes to circumstances attending the "disappearance" which disclose that it was a part of a confiscatory action. Cf. Rashba, supra note 128, at 1100 et seq.
Confiscation is "an act done in some way on the part of the government of the country where it takes place, and in some way beneficial to that government; though the proceeds may not, strictly speaking, be brought into its treasury." Ellenborough, L. J., in Levin v. Allnut, 15 East 267, 269, 104 Eng. Rep. R. 845, 846 (K. B. 1812).
[Vol. 54 : 1 revolutionary periods and frequently have "actually attained such effect as to alter the rights and obligations of parties in a manner" which the courts "may not in justice disregard." "I There is, however, no rule unqualifiedly requiring that such measures, particularly in regard to intangibles, be given extraterritorial effect. The traditional view has been that confiscation is "condemned by the enlightened conscience and judgment of modern times" and is "contrary to the practice of civilized nations." 149 Judges, driven by a desire to do justice, though, as was Lord Mansfield, "at a loss" as to how to measure the recovery, may deem At preferable, as he did, to make a rough approximation at justice 1.11 rather than simply to hold that nothing can be done. The difficulties which have been mentioned are not insurmountable, however, and have been in some degree overcome in varioug countries where claims in collapsed currencies have been the subject of much litigation.
But the primary question, of course, is whether in American courts revaluation is permissible at all. This is the question which this article has attempted to answer. On principle and also, it is submitted, on authority, there is no warrant for the view 142 that for loss resulting from unrestricted inflation of a foreign currency "our law furnishes no remedy."
